Many of these points, I think, are well taken. Critics of Kelsen often wage a piecemeal assault, however. They fail to notice that the real culprit in the Pure Theory is not legal positivism, but a doctrine associated with philosophical or logical positivism, n7 namely the verification principle. This doctrine, I shall contend, serves two purposes in Kelsen: it supports his flight from natural law and it undergirds his transcendental arguments. Ultimately, however, verificationism betrays Kelsen's project from within, leading him into the very contradictions and inconsistencies identified by his critics.
My discussion proceeds as follows. First, I demarcate the period of Kelsen's long career which I wish to address. Then I outline the relevant portion of Kelsen's Pure Theory of Law, distinguishing it from earlier forms of legal positivism and from natural law theory. I proceed to explain briefly the relationship between moral relativism and verificationism and Kelsen's concern to separate the realm of law from that of empirical fact. Then I consider Kelsen's version of the neo-Kantian "transcendental question," and the transcendental argument intended to answer it. I then discuss a recent criticism of Kelsen's neo-Kantianism, one typical of the literature, and go on to explain the extent to which, in my view, this modern critique is just a special application of a more general attack on transcendental arguments which has been prominent since at least the 1960's, the thrust of which is that such arguments tacitly depend on the verification [*135] principle for their efficacy. Finally, I explain the degree to which the package as a whole is unstable. Since verificationism informs and undergirds Kelsen's project in ways of which even he may not have been initially aware, the normative dimension of his project is problematic at a deeper level than theorists typically recognize, even today.
I conclude by proposing that the fate of Kelsen's Pure Theory offers an instructive perspective on the ambitions of, and choices facing, twentieth century legal theory. This perspective, I believe, presents reasons to reconsider the merits of natural law theory as an alternative to ongoing attempts at "purity" in anything like Kelsen's sense.
II. HISTORY
Before turning to Kelsen himself, I must address an important methodological issue: which version or versions of the Pure Theory of Law am I to consider? This is always an important issue in discussing Kelsen, but my goals make it especially so. As noted, my primary objective is to explore the ways in which philosophical positivism, legal positivism, and neo-Kantianism--the very intellectual trends which inform Kelsen's Theory--collaborate to undermine the Theory from within. My special problem is that Kelsen felt the pressure of these internal difficulties from an early date, and responded by revising the Theory continually over the course of an extraordinary sixty years. n8
One could solve this problem by confining oneself to the version of the Reine Rechtslehre (The Pure Theory of Law) published in 1934. n9 This early, classic formulation of the Theory would serve my purposes insofar as it is closest in historical setting to the logical [*136] positivism of 1920's Vienna, and to the neo-Kantianism then popular throughout the German-speaking world. In 1934, we might expect to find Kelsen drawing upon these schools more freely than he would later in his career.
he divides the natural law camp into "conservatives" and "revolutionaries." The conservatives contend that positive law necessarily emanates from natural law, and seek simply to justify the former in terms of the latter--to explain what is moral about existing law. The revolutionaries, by contrast, insist that the positive law is invalid from a moral perspective, that it is not "true" law just to the extent that it deviates from the absolute moral order.
Kelsen proceeds to contend that both conservative and revolutionary are mistaken: The thesis, widely accepted by traditional science of law but rejected by the Pure Theory of Law, that the law by its nature must be moral and that an immoral social order is not a legal order, presupposes an absolute moral order, that is one valid at all times and places. Otherwise it would not be possible to evaluate [*138] a positive social order by a fixed standard of right and wrong, independent of time and place. n16
Natural law theorists argue that the one genuine moral order is the measure of any social order's claim to be a legal order. The conservative and the revolutionary split only over whether extant social orders do or do not pass this test. For Kelsen, by contrast, every moral system can serve equally well as a standard for the evaluation of a social order. n17 Since there is no one true moral order, legal theory cannot appeal to morality to assess the claim that a given social order is or is not a legal order. If we are to evaluate such claims, we must find extra-moral standards for doing so.
B. MORAL RELATIVISM AND VERIFICATIONISM
Notice, at this juncture, that Kelsen's argument is more interesting and controversial than Austin's. Austin and his ilk are not moral relativists (on the contrary, Austin was an ardent rule-utilitarian n18 ). Their case for the distinction between law and morals is not premised on any such meta-ethical view, but rather on a purely descriptive account of the behavior of actual tribunals: the observation that courts enforce the laws as posited, without regard for the alleged morality or immorality thereof. Kelsen, by contrast, embraces the meta-ethical position known as moral relativism and argues from that premise to the conclusion that law and morality are separable spheres. n19 Whether a social order is or is not a legal order simply [*139] cannot depend on the morality of the former, because there is no non-relative answer to the question whether the former is or is not moral.
For an intellectual in the Vienna of the 1920's, moral relativism was an unusually respectable premise. n20 This form of relativism was receiving its seminal twentiethcentury expression in the work of the logical positivists in the Vienna Circle. The logical positivists argued for moral relativism on the basis of one of their central tenets: the verification principle. According to this principle, a statement (meaning an indicative sentence) is literally meaningful if and only if it is either (1) true or false by definition ("analytic" or "analytically false," respectively), or (2) empirically verifiable by means of sensory experience. The verification principle is a semantic thesis, according to which some statements are meaningful and others meaningless. "All bachelors are unmarried," for example, is meaningful because it is true by definition. "Hans is in the bedroom" is also meaningful, but for the different reason that it can be confirmed or disconfirmed by empirical evidence: I can go to the bedroom and see whether Hans is there.
Ethical statements such as "Killing is wrong" or "Promises ought to be kept," however, are neither true-by-definition, false-by-definition, nor verifiable in experience. For this reason, the logical positivists deemed ethical statements to be not literally meaningful (i.e. non-cognitive). Some logical positivists, however, chose to explain the prevalence of such meaningless statements. Ethical statements, they suggested, do serve a purpose, but that purpose does not require that they possess literal meaning. When I utter, in what I think to be a "sincere" utterance, the statement "Killing is wrong," I do no [*140] more than to reveal thereby my sentiment toward the activity of killing, specifically my feeling of disapproval. n21
There is good reason to suppose that Kelsen was a verificationist. n22 And we can now see how the semantic thesis of verificationism supports the meta-ethical thesis of moral relativism. Since moral propositions cannot be empirically verified, they cannot be meaningful, which entails that they can be neither true nor false. Consider a moral order, such as that of Western European peoples, one tenet of which is that "Cannibalism is bad." If we choose to endorse this statement as "true," the verificationist will deny that, in doing so, we accomplish any more than if we had simply uttered it ourselves, which amounts to a mere expression of sentiment. Likewise, if we were to condemn as "false" the tenet of another moral order to the effect that "Cannibalism is good." Neither of these statements possesses truth-value, so neither can be interpreted as a proposition describing part of a "world of values," as distinct from the "world of facts." When we utter such statements, we are not responding to any world of values, we are simply expressing sentiments. And these, of course, vary with the identity of the individual expressing them. The most we can do is to generalize about the sentiments actually experienced by people in particular places at particular times. We can never assess those sentiments according to any universal standard. [*141] Hence, verificationism leaves us with moral relativism, which in turn motivates Kelsen to spurn natural law. n23
C. THE SEPARATION OF LAW AND EMPIRICAL FACT
Verificationism has other implications for Kelsen's theory to which I shall turn later. First, I shall continue the task of locating the Pure Theory with respect to other legal theories. As I have observed, Kelsen shares with earlier legal positivists a belief that law and morals occupy separable spheres. Kelsen breaks from earlier positivism, however, in his conviction that legal science must be purified also of factual components. Just as law is separable from morals, the positivists agree, legal science must be separate from ethics. Likewise, Kelsen argues, law is separate from empirical fact, and legal science must be separate from empirical science. This notion arises in a number of different forms. Sometimes it appears as a broad statement concerning the methodology of the discipline, often referring to its purity from morals as well as its purity from facts:
Uncritically the science of law has been mixed with elements of psychology, sociology, ethics, and political theory. This adulteration is understandable, because the latter disciplines deal with subject matters that are closely connected with law. The Pure Theory of Law undertakes to delimit the cognition of law against [*142] these disciplines, not because it ignores or denies the connection, but because it wishes to avoid the uncritical mixture of methodologically different disciplines . . . which obscures the essence of the science of law and obliterates the limits imposed upon it by its subject matter. n24
On other occasions, Kelsen expresses the idea that law and fact are separate realms by arguing, abstractly, for the importance of separating the "is"-realm of fact from the "ought"-realm of norms, and emphasizing that law is a system of norms, and that the science of law is therefore a science of norms. From this it follows that the realm of law is separate from the realm of fact, and that legal science must be kept separate from empirical science.
D. LEGAL NORMS VERSUS LEGAL PROPOSITIONS
Here it is important to note that, by the time of the second edition of the Pure Theory, Kelsen is distinguishing sharply between rule of law (Rechts-Satz) and legal norm (Rechts-Norm). n25 Rules of law are for Kelsen descriptive, factual statements, capable of truth and falsity. I shall refer to them as "legal propositions" or "legal statements" or "propositions of the science of law." n26 Legal norms, by contrast, are prescriptive (normative) entities. They lack truth-value, though they can be valid or invalid. I follow Kelsen in calling them "legal norms." Some theorists have suggested that the distinction between legal proposition and legal norm, though important, is itself hard to justify. n27 Even Kelsen sometimes fails to draw it lucidly. n28 Without [*143] the distinction, the rest of my argument would be much simpler and more direct, but I choose to respect the contrast for the purposes of this article, so as to give Kelsen's views their fairest possible hearing.
E. A PUZZLE FOR KELSEN
We have now discussed what is sometimes referred to as Kelsen's belief in the "double purity" of law n29 --the notion that the legal realm is separable from both the moral and the factual realms. The double purity position constitutes much of Kelsen's distinctiveness amongst pre-Hartian legal theorists. Just to have attempted to demonstrate the double purity of law is a notable achievement. Formulating a workable legal theory that is doubly pure, however, proves more difficult than Kelsen may have expected. n30 The main problem can be understood as follows.
Recall that Kelsen is committed to moral relativism. He recognizes the possible coexistence of a multiplicity of irreducibly "conflicting" moral orders. Two different nations, two different eras, even two different groups within a single society are capable of maintaining equally coherent, but divergent, moral orders.
By contrast, we tend to think that there is only one factual order. It is simply true, for example, that the earth revolves around the sun. The truth-value of this proposition does not vary, for instance, with the identity, religion, or nationality of the person who contemplates it.
The problem for Kelsen is that, having recognized factual absolutism and moral relativism, and having claimed that the legal realm is separable from both the moral and the factual realms, he leaves us with more questions than answers. We know that Kelsen believes [*144] legal knowledge (legal science) to be possible, but he has not yet explained why he thinks this. Specifically, what makes Kelsen think that, for the purposes of scientific knowledge, propositions of legal science resemble statements of fact, rather than resembling statements of "moral science," while at the same time legal norms can have normative force in roughly the way that moral norms supposedly do? n31 As we know Kelsen believes, multiple moral orders can co-exist in the same society, and there is simply no telling which is the "true" moral order. Kelsen needs to explain why the situation is different regarding legal orders. We need to know why there might not be, within one society, multiple legal orders, each as valid as the next. Bluntly put: why is the statement "Abortion is illegal in the United States" any more capable of being true or false, for Kelsen, than the statement "Abortion is morally wrong"?
The fact that Kelsen explicitly states that legal orders, like moral orders, are normative systems, as opposed to factual systems, renders this question especially pressing. As Richard Tur remarks: Logical positivism proclaimed that only such statements as are logically warranted or empirically verifiable are meaningful; all else is nonsense. Armed with such principles what havoc must we make of our law libraries? With what confidence now do we take in our hand any legal treatise or textbook? n32
We can put these worries to Kelsen in a different way. He insists that there can be a science of facts, but not a science of morals. But how is a science of law possible while a science of morals is not?
F. KELSEN'S TRANSCENDENTAL QUESTION
Kelsen asks, and seeks to answer, a version of this very question. He conceives of his question as analogous to Kant's epistemological query: Kant asks: "How is it possible to interpret without a metaphysical hypothesis, the facts perceived by our senses, in the laws of nature formulated by natural science?" In the same way, the Pure Theory of Law asks: "How is it possible to interpret without recourse to [*145] meta-legal authorities, like God or nature, the subjective meaning of certain facts as a system of objectively valid legal norms describable in rules of law?" n33
His conclusion is that we make it possible by presupposing the basic norm that one ought to behave as the constitution prescribes, that is, one ought to behave in accordance with the subjective meaning of the constitution-creating act of will--according to the prescriptions of the authority creating the constitution. n34
According to Kelsen, the validity of a given legal norm derives from that of a higherlevel norm, the validity of which rests on that of a still higher-level norm, and so on until we reach the level of constitutional norms. The validity of these norms, in turn, cannot be ensured by appeal to anything higher, but must simply be assumed. This assumption of validity Kelsen terms the "basic norm."
I think few twentieth-century legal theorists would deny the centrality of Kelsen's question to their discipline, regardless of how they respond to it. Kelsen's own response, however, has met with little approval. Many critics of Kelsen find it to involve an appeal to an invalid, neo-Kantian type of transcendental argument.
IV. KELSEN'S NEO-KANTIANISM

A. A RECENT CRITIQUE
Stanley Paulson is one such prominent commentator. n35 Paulson has argued recently that a version of Kant's transcendental argument is implicit in the concept of the basic norm, and that this argument fails. Kelsen's transcendental argument, Paulson suggests, purports to demonstrate that the mere fact that we have cognition of legal norms entails that we presuppose the basic category of "normative imputation," which in turn is supposed to entail the existence of the basic norm. n36
Paulson first distinguishes between "progressive" and "regressive" versions of the transcendental argument. n37 The former, typical of [*146] Kant's Critique of Pure Reason, n38 runs as follows (in compressed form). The "given" premise is simply the impressions experienced in consciousness (e.g. specific visual images). The transcendental premise is that such sensory impressions are possible only if a certain category is applied (e.g. the category of causality). Therefore, states the conclusion, that category must be applied. This is what the Kantian sought to prove.
The purpose of the transcendental argument is to trap the skeptic (for instance, the Humean who denies the existence of causality) into acknowledging the existence of what he wishes to deny. The argument exploits the fact that the skeptic's own position only makes sense if he concedes that he does indeed have sensory experiences: what he doubts is simply that these experiences (the "given") reflect anything as metaphysically suspicious as causality. The transcendental argument takes as a premise only those given items of sensory experience, the presence of which the skeptic himself admits, and shows how he has thereby already committed himself to the existence of the category in question.
Thus far, we have addressed only the progressive version of the transcendental argument. Paulson emphasizes, however, that Kelsen never intends to employ the progressive version but, as was common amongst neo-Kantians early in this century, limits himself to the argument in its "regressive" incarnation. n39 Kelsen did not believe that he could prove the existence of legal facts with the degree of certitude found in proofs of the existence of material objects or laws of physical nature. This is what we might have hoped the progressive version of the argument would do, but Kelsen recognizes that the progressive version will not work for his purposes. n40 Instead, he turns to the regressive version.
The regressive version of the transcendental argument runs as follows. Rather than taking as given the raw data of consciousness, the regressive version takes as given a statement of cognition. For Kelsen, the statement in question would be a proposition of legal knowledge, such as "Contracts with minors are unenforceable." Next, the argument states that cognition of such a legal norm is possible only if the category of normative imputation is presupposed. [*147] From these two premises, we derive the conclusion that we presuppose the category of normative imputation (and hence the validity of the basic norm).
Paulson identifies two fundamental problems with Kelsen's use of the transcendental argument. In the Prolegomena, n41 Paulson observes, Kant treated the regressive version of the transcendental argument as a sort of "summary version" of the progressive variant. By contrast, Kelsen (following the neo-Kantians) has split the regressive version off from the progressive altogether. Kelsen asks us to accept as given not just the data of consciousness, but a cognized item of legal knowledge. But the skeptic is just as skeptical about legal knowledge as he is about the basic norm. He doubts that he (or anyone) actually has legal knowledge, so he is unlikely to concede Kelsen his regressive premise.
Since Kelsen does not mean to answer such a radical skeptic directly, however, Paulson lets Kelsen off the hook for the moment, proceeding to the second problem with Kelsen's transcendental argument. Even if we agree with Kelsen that we have cognition of legal norms, it is simply not obvious that such cognition is possible only if we presuppose the application of a category of normative imputation. Kelsen simply has not proven that legal cognition is impossible in the absence of that category (or any category, for that matter). The possibility always remains that a theorist will devise an alternative explanation of, or form of, legal cognition. Such an alternative might avoid reducing law either to fact or to morality (which is what Kelsen wants), yet do so without presupposing normative imputation. Just the possibility of such an alternative defeats Kelsen's regressive transcendental argument, Paulson insists. n42
Paulson suggests that, from a Kantian perspective, if Kelsen really wants to rule out every possible alternative account of legal cognition, then he must invoke the progressive version of the transcendental argument, after all. n43 Unfortunately for Kelsen, the progressive argument also fails for his purposes, for reasons to which we have already alluded. Recall that the progressive argument begins with a weak premise--the raw data of experience--so as to commit the skeptic from the outset. Indeed, we can assume that the skeptic would agree to this premise. But much as the skeptic refuted the [*148] regressive argument by pointing to the possibility of accounts of legal cognition which do not presuppose normative imputation, so the same skeptic can undermine the progressive version by insisting that the raw data of experience are susceptible to many interpretations. To interpret these data as cognition of legal norms may be one possible rendition, the skeptic concedes, but surely there are others. The very rawness of experiential data lends plausibility to this type of skepticism: just as one can interpret the same items of sensory data as supporting a number of incompatible scientific hypotheses, so we can account for these data under any one of a number of distinct legal theories, not all of which will involve the category of normative imputation.
To this extent, Paulson concludes, neither version of the transcendental argument lets Kelsen prove that we must presuppose the application of a category of normative imputation. Since the validity of the basic norm in turn depends on that category, Kelsen must search elsewhere if he is to justify the basic norm. n44
B. STROUD ON TRANSCENDENTAL ARGUMENTS
Paulson's argument is plausible, I think, if not fully developed. Many commentators have contended that Kelsen's transcendental arguments are invalid, to which extent Kelsen lacks a ground for the basic norm. n45 I shall not dispute these contentions. Instead, I intend to elucidate the extent to which many contemporary anti-Kelsenian arguments (Paulson's as much as any) mimic a more general critique of transcendental arguments which has been prominent in Anglo-American philosophy since at least the late 1960's. I shall refer to this line of analysis generally as the "Stroudian critique," alluding to the seminal 1968 article by Barry Stroud in which it appears (the argument of which I shall rehearse shortly). n46
The Stroudian critique is not a refutation of transcendental arguments. Rather, Stroud demonstrates that for transcendental arguments to function it is necessary (though probably not sufficient) to invoke some version of the verification principle. For Stroud and his ilk, demonstrating this dependence seriously compromises transcendental arguments, inasmuch as the verification principle itself [*149] has fallen into considerable disrepute in the second half of the twentieth century. n47 To the extent that this disrepute is warranted, moreover, one might hope to strengthen anti-Kelsenian arguments by analyzing them as variations on the Stroudian theme.
I shall, in fact, analyze anti-Kelsenian arguments from this angle. In doing so, I intend to draw out an interesting internal connection in the Pure Theory. Recall the common suggestion that verificationism partially undergirds Kelsen's conviction that law and morality occupy separable spheres. The spirit of verificationism, in other words, may constitute much of Kelsen's motivation to look beyond natural law in the first place. n48 If this is so, then we ought not be surprised if he opts to employ arguments--neo-Kantian arguments--which (as such) themselves rely inchoately upon verificationism. I shall suggest, however, that this commitment contributes to the fundamental internal instability of Kelsen's theory.
Before beginning our Stroudian reading of the attacks on Kelsen, we should rehearse the Stroudian critique itself. Stroud, as I have said, offers an analysis of transcendental arguments in general. The transcendental argument, he explains, emerges in both Kantian and neo-Kantian literature as a response to either of two related challenges: the skeptical challenge and the conventionalist challenge. n49 The skeptic doubts or denies that we can acquire knowledge of anything outside our own minds, such as the material world or the minds of others. The conventionalist makes the related but distinct claim that our current ways of thinking and speaking are merely conventions which reflect nothing outside of ourselves, and which we could change at will, without thereby abandoning meaningful discourse, per se.
[*150] The Kantian hopes to answer both challenges by means of transcendental arguments. n50 The virtue of these arguments, Stroud's Kantian suggests, is that they have conclusions which belong to a "privileged class" of propositions. These are propositions which must be true in order for language to have any meaning at all. Since, the Kantian insists, the conclusions of transcendental arguments belong to this class of propositions, their truth cannot be meaningfully denied. Yet the skeptic and the conventionalist want to do just this: to deny the truth of these propositions. They cannot do so, the Kantian argues, because asserting that a proposition is false entails conceding that the same proposition is at least meaningful. Only meaningful propositions can be true or false. To say that a proposition is false but simultaneously deny that it is meaningful is therefore to speak nonsense. Assuming that the conclusions of sound transcendental arguments are members of the privileged class, the skeptic or conventionalist will be speaking nonsense if he attempts to deny the truth of those conclusions.
Stroud emphasizes, however, that the Kantian still needs to prove that the conclusions of transcendental arguments indeed are members of the privileged class. This is no easy task. Whatever proposition P the Kantian offers as a potential transcendental conclusion, Stroud insists, the skeptic can always counter by insisting that our mere belief in the truth of P suffices to render possible a meaningful language. The skeptic might claim, for example, that just our belief in material objects (or other minds, or causality) suffices to give meaning to our discourse. The meaningfulness of language in no way entails that any of these things actually exist. So, the skeptic might gather, a transcendental conclusion could be false and language be meaningful nonetheless. It is possible that we are proceeding in utter and unrecognized ignorance, the skeptic triumphantly concludes, that we are presently (1) believing in the existence of material objects [*151] which do not in fact exist, (2) speaking meaningfully all the while, and (3) never knowing the difference.
Here comes the crucial step. To counter the skeptic at this juncture the Kantian must contend that we could know the difference whether P was true or false. The Kantian must therefore insist that the meaningfulness of language (implicitly conceded by the skeptic) depends on our very ability to know this difference. Notice that to hold this is to hold that propositions can be meaningful only if it is possible for us to verify that P is true--to know it. But P, of course, is a proposition, all of which the Kantian now claims can be meaningful only if it is possible to verify the truth of P. Together, these claims (if true) would entail that P can be meaningful only if it is possible to verify the truth of P.
We have come full circle. "P can be meaningful only if it is possible to verify the truth of P"--this is no more nor less than an application of the verification principle. As the Stroudian critique demonstrates, the Kantian can ultimately reply to the skeptic only by resorting to that controversial doctrine. Stroud's skeptic objected to the Kantian suggestion that language could be meaningful only if the transcendental conclusion were true. Belief in its truth suffices, proposed the skeptic. Likewise, Paulson's "legal skeptic" objects to the foregoing argument. Why, the legal skeptic complains, does Kelsen insist that the cognition of legal propositions is possible only if there actually exists a presupposed application of the category of normative imputation? It is surely enough, continues the skeptic, that we merely believe in the existence of such a presupposed application of the category.
Of course, as Paulson makes clear, Kelsen never really intends to refute the skeptic. Kelsen's objective is less ambitious. He wishes merely to prove that presupposing the application of the category of [*152] normative imputation is necessary if we are to continue cognizing legal propositions in a meaningful way. This is the Kelsenian version of the Strawsonian n51 line also criticized by Stroud. The neo-Kantian insists that we must assume the transcendental conclusion to be true if we are to continue speaking and thinking meaningfully. Stroud's conventionalist replies that it is simply not necessary for us to continue speaking and thinking in our current ways. Any habit can be broken. Ditching these habits of thought and speech frees us also from having to assume the truth of the transcendental conclusion. Likewise, Paulson's legal conventionalist responds to the (now less ambitious) Kelsen by insisting that we simply need not continue cognizing legal propositions as we currently do. n52 Freeing ourselves from those cognitive habits will likewise liberate us from having to presuppose an application of the category of normative imputation, and nothing Kelsen might say can convince us to do otherwise. Nothing can rule out a completely different way of organizing our legal consciousness, one which perhaps does not appeal to legal facts as we currently understand them, but which nonetheless constitutes a meaningful form of legal discourse.
Both the conventionalist and the skeptical versions of Paulson's critique of Kelsen are to this extent similar to the respective Stroudian critiques. Something is missing, however. Whereas Stroud considers what the Kantian must assume (i.e. verificationism) if he is to respond to these challenges, Paulson never takes this final step to suggest what Kelsen would have to assume. I intend to take this step on Paulson's behalf.
According to Stroud, the Kantian must make the assumption that propositions can be meaningful only if their truth or falsity can be verified. Otherwise, the skeptic/conventionalist can deny that continuing to think and speak meaningfully (though perhaps in a [*153] very different way) is impossible unless we assume the truth of the transcendental conclusion.
Analogously, Kelsen can respond to Paulson's objections only by asking us to assume that propositions of legal science can be meaningful only if the truth-value of (3) can be verified. Accepting verificationism frees Kelsen to argue that the mere possibility of our genuinely cognizing legal norms requires the truth of his transcendental conclusion: requires, that is, the existence of a presupposed application of the category of normative imputation.
Those who hesitate to endorse verificationism with respect to propositions such as (3) should notice that extending verificationism to all propositions of legal science is not, on its own, an implausible suggestion. We might conceive of Kelsen's motivating intuitions as follows. We expect people to take the law seriously, i.e. to accept that legal norms have binding force and to conform their behavior to these norms. But it is incoherent to expect people to conform their behavior to legal norms unless the legal propositions associated with those norms are at least meaningful. n53
Consider, by comparison, the empirical proposition: (W) Salt water quenches thirst.
When we say that (W) is meaningful, part of what this entails (for the verificationist) is that it is reasonable to expect people to be able to verify its truth-value, and to incorporate it into their behavior. I know what to do if I wish to verify whether or not salt water quenches thirst, and once I know whether the proposition is true or not, I can behave accordingly when I am thirsty. The Kelsenian would not be unreasonable to imagine that the same ought to apply to legal propositions such as: (C) Contracts with minors are unenforceable.
I should be able to verify the truth-value of (C) and to incorporate this knowledge into my behavior. n54 If the nature of legal propositions were such that I could not accomplish this verification and incorporation then, the Kelsenian assumes, the legal system would [*154] lack authority over me. I could hardly be expected to obey legal norms if the associated legal propositions lacked meaning, any more than I could be expected to incorporate into my behavior "knowledge" of a meaningless proposition such as "The Absolute is lazy." V. VERIFICATIONISM VERSUS NORMATIVITY I contend, however, that extending the verification principle even to propositions such as (3) quickly undermines Kelsen's project. Critics have often observed that Kelsen's normative side is at odds with his "positivist" side, but the positivism to which they refer is typically Kelsen's legal positivism. My argument, by contrast, is that this central tenet of philosophical positivism (i.e. the verification principle) wages war with itself in Kelsen's work through at least 1960. This difference is more than terminological, and is more than a curiosity. The usual critic emphasizes the tension between the normativist in Kelsen and the legal positivist (or between the "Kantian" in Kelsen and the positivist). But this treatment gives the impression that Kelsen simply chose two poor philosophical bedfellows in developing the Pure Theory, an impression which understates the extent of the internal tension. As Stroud helps us see, we necessarily invoke verificationism whenever we employ transcendental arguments, as Kelsen does when he argues that the validity of the basic norm is presupposed, rendering legal science possible on its own terms. So the logic of Kelsen's arguments already tacitly commits him to verificationism by the time we confront the normativity problem. This same verificationism, I shall argue, proceeds to render incoherent Kelsen's envisioned role for the basic norm, despite the fact that verificationism was necessary to prove the existence of that norm in the first place (via the transcendental argument).
A. THE CRITIQUE OF NORMATIVE VALIDITY
I shall preface my argument by discussing a related, more conventional criticism of Kelsen's concept of the basic norm. This criticism meshes nicely with my own.
Other commentators have observed that Kelsen's rejection of absolutely valid norms conflicts with the notion of "validity as a binding force" which he invokes elsewhere. n55 Eugenio Bulygin [*155] characterizes this as an "antinomy" between the Kantian and the positivistic elements of the Pure Theory. n56 I shall briefly summarize Bulygin's representative analysis.
Bulygin asks what Kelsen means when he says that a given legal norm "exists." The central possibilities which Bulygin considers are (1) existence as membership and (2) existence as normative validity. n57 According to Bulygin, Kelsen believes that legal norms (when they exist) exist in both of these senses. Bulygin argues, however, that the notion of existence as normative validity conflicts with Kelsen's positivistic program, and that we must therefore jettison the former, leaving only the notion of existence as membership, which does not conflict with positivism in this manner.
Bulygin reasons as follows. Kelsen states that the validity of a norm derives exclusively from the validity of a superior norm. A given norm is valid, for example, only if it was created by a competent authority. This authority, in turn, is competent only if there exists a valid norm which confers law-making power of the authority. This latter norm acquires its validity from yet a higher authority, and so on.
This chain of authority, Bulygin observes, would be infinite unless we assume that there exists a norm which is valid in itself. A primary constitution cannot play this role, for it cannot be valid in itself--it is always meaningful to ask whether a given constitution is binding or not. Instead, Kelsen insists that the basic norm confers lawmaking power on the "first legislator." In doing so, the norms created by that legislator acquire binding force, and the ball is set rolling.
The problem is, the fact that the basic norm confers power on the first legislator suffices to render valid the norms which that legislator creates only if the basic norm is itself valid. A valid norm, Bulygin emphasizes, derives validity only from another valid norm. The validity of the basic norm, however, must be absolute, not relative to that of any other norm, since, ex hypothesi, there is none higher than the basic norm.
Bulygin views this as a major dialectical problem for Kelsen, because Kelsen has already rejected the notion of an absolutely valid norm in formulating his position. Kelsen is hostile to natural law for just this reason: it presupposes the existence of absolutely valid (moral) norms. If Bulygin is correct, however, Kelsen has rejected [*156] the notion of absolutely valid norms only to find himself trapped into it again if he wishes to maintain the existence of the basic norm as a binding force. n58
B. THE REAL NATURE OF THE INSTABILITY
This is, indeed, an awkward position for Kelsen. I wish now to emphasize why I think it is so awkward. As we have seen, Kelsen's transcendental claim that legal cognition is possible only if we presuppose a category of normative imputation rests tacitly upon a premise of verificationism with respect to propositions of legal science. n59
This verificationism in turn entails that the proposition "Legal norm N is valid" can be meaningful only if its truth-value is verifiable. If the truth-value of that proposition is verifiable, however, then the validity or invalidity of norm N must likewise be verifiable. What else could account for the truth or falsity of that particular proposition? How could a given piece of evidence support (or undermine) the truth of the proposition "Norm N is valid" if that item of evidence did not count, to precisely the same degree, as supporting (or undermining) the validity of norm N? So Kelsen appears committed to the claim that the validity or invalidity of a norm must be verifiable if the associated proposition is to be meaningful (and vice versa). But, as Bulygin has shown, this claim initiates an infinite regress when the only means of verification offered for the validity of the norm is not empirical evidence, but yet another norm, the validity or invalidity of which must be equally dependent on its verifiability, given Kelsen's prior commitments.
We can now apply this reasoning more rigorously to the basic norm itself. Let us represent the verification principle as: (VP) If proposition P is meaningful then I can verify whether or not P is true.
[*157] Recognize also, for the purposes of argument, the uncontroversial "disquotational schema": (DS) "S" is true if and only if S. n60
If we but accept (VP), as Kelsen must, along with (DS), we can then derive for Kelsen the unwelcome conclusion that the validity of the basic norm is verifiable. The argument proceeds as follows (where we recognize the designation (BN) as shorthand for the proposition "The basic norm is valid"). However, the conclusion in (8) conflicts with Kelsen's express denials that the validity of the basic norm can be verified. n63 It conflicts, in fact, with the whole foundation of his program.
As we have seen, Kelsen attempts to argue from the premise that we have cognition of legal propositions to the conclusion that our doing so requires us to presuppose the validity of the basic norm. So far, I have just emphasized that, given Kelsen's neoKantian [*158] technique, he could succeed in so arguing only at the price of contradicting his claim that the validity of the basic norm cannot be verified.
Suppose, however, that Kelsen digs in his heels at this point. Suppose he wishes to retain his claim that the validity of the basic norm cannot be verified, and to do so without abandoning his transcendental argument (and, hence, without abandoning verificationism). What would be the implications of this posture?
The obvious implication is that (BN) is rendered meaningless. Verificationism entails that unverifiable propositions are meaningless. By Kelsen's own assumptions, the validity or invalidity of the basic norm cannot be verified empirically. And, as suggested earlier, nothing could count as evidence for the truth of (BN) which did not equally count as evidence for the validity of the basic norm. If the validity of the basic norm is unverifiable by human beings, then so is the truth of (BN). Hence, on Kelsen's persistent assumptions, (BN) is meaningless.
But Kelsen might demand to know why this fact about (BN) presents him with any difficulty. The mere fact that the proposition (BN) is meaningless, he might insist, neither entails, nor rules out, the possibility that the basic norm is itself valid. So what is the alleged problem?
It may very well be that the meaninglessness of (BN) entails nothing about the validity of the basic norm itself. Semantics is not ontology, after all. If Kelsen were merely claiming that the existence and validity of the basic norm were metaphysical possibilities, I would have no objection. The meaninglessness of (BN) does not collide (at least not directly) with this modest claim. But Kelsen's actual claim is far less modest. He maintains that human beings are capable of "presupposing" the validity of the basic norm. With this claim the meaninglessness of (BN) conflicts sharply. The meaninglessness of (BN) does entail that we human beings cannot coherently so much as "presuppose" the validity of the basic norm.
If this is not obvious, compare other meaningless propositions, such as "The Absolute is lazy." One could certainly argue that the meaninglessness of this proposition tells us nothing about the world: nothing, that is, about the indolence, or lack thereof, of whatever "Absolute" the universe may contain. But how could we coherently presuppose that the Absolute is lazy? For a verificationist, at least, to presuppose something is to know what would constitute evidence for its being the case. We have no idea what would constitute evidence for the laziness of the Absolute, so we cannot presuppose that the [*159] Absolute is lazy. Likewise, we have no clue what would constitute evidence for the validity of the basic norm, so we cannot coherently "presuppose" its validity.
Thus, Kelsen really is caught in a bind. Accepting verificationism, which his transcendental arguments demand, he confronts an unsavory choice. If he starts with the premise that jurists coherently presuppose the validity of the basic norm, then he implicitly embraces the idea, which he himself has rejected elsewhere, that we can verify the validity of that norm. If, on the other hand, he rejects the idea that we can verify the validity of the basic norm, then he renders incoherent the notion that jurists manage to "presuppose" it.
I hope the foregoing has illuminated the extent to which the relatively localized tension which Bulygin identifies in Kelsen's position derives from a much more fundamental tension. This more fundamental tension results not from Kelsen's careless, ad hoc choices of philosophical tenets which prove incompatible. Whether or not Kelsen was careless in this regard, there is a deeper conceptual structure to the problem. The bind which Bulygin identifies is latently present from the moment Kelsen tries to use a regressive transcendental argument to derive so much from the simple premise that we have cognition of legal norms. That premise proves strong enough to engender skeptical and conventionalist challenges, but too weak to answer them by underwriting the required sort of normative validity.
C. THE COGNITIVIST READING
One further point merits attention. Contrary to Bulygin and others, n64 Joseph Raz suggests that Kelsen has a cognitivist (i.e. fact-stating) conception of norms, both legal and moral. n65 This may very well be true as a historical matter (although Raz admits that this reading "is not without its difficulties" given certain passages n66 ). But even if Raz were correct, this would do nothing to impugn my contention that verificationism is latent in Kelsen's arguments. We can entertain Raz's suggestion that Kelsen is a legal cognitivist. In that case I would ask, rather, what Kelsen believes makes legal norms the [*160] cognitive creatures which (according to Raz) Kelsen regards them to be. As we have seen, "verifiability" must be the answer if Kelsen's transcendental argument is to have any hope of succeeding. But once Kelsen has made verifiability a criterion for the cognition of a legal norm, it seems he ought to make it likewise a criterion for the cognition of the basic norm. n67 No matter how much Kelsen insists that the basic norm need not be "actually" valid but need only be "presupposed" valid, the fact remains that we cannot so much as presuppose the validity of the basic norm unless (BN) is at least meaningful. And verifiability is demanded by meaningfulness, not just by truth, under the verification principle. So verificationism seems to leave no room in logical space for a basic norm the validity of which is at once presupposed and yet unverifiable by us, in principle.
Here a comparison with Hart is instructive. Hart's theory seeks explicitly to evade the problem of the "validity" of the basic norm by replacing the latter notion with that of the "rule of recognition" for a legal system. Hart insists, moreover, that the existence and content of the rule of recognition are pure questions of empirical fact. He states that, in contrast to Kelsen's view, " no question concerning the validity or invalidity of the generally accepted rule of recognition as distinct from the factual question of its existence can arise." n68 As a result, some commentators have remarked that "Hart's analysis of a rule takes us at least a step back toward the sociological analysis of law that Kelsen tries to avoid with his pure theory." n69 But suppose Hart were (as he is not, significantly) a verificationist. In that case, the mere replacement of the basic norm with the rule of recognition would not rescue him from Kelsen's dilemma. Kelsen failed to characterize the basic norm in such a way as to render it appropriately normative while at the same time keeping (BN) meaningful, and hence a candidate for presupposition by human beings. Likewise, a verificationist version of Hart would have trouble [*161] explaining how the rule of recognition could be meaningful while its associated norm was, indeed, normative.
VI. CONCLUSION
We should therefore avoid any misconception that, by embracing verificationism, we could perhaps rehabilitate Kelsen's transcendental argument, and with it the Pure Theory. Verificationism, if accepted, will still make it impossible coherently to presuppose the validity of the basic norm. But I also want to question the notion that dropping verificationism, and with it Kelsen's transcendental argument, leaves us with just one option, such as legal normativism, or positivism of a more conventional sort, or of the Hartian variety. n70
We can see Kelsen as having attempted two things: (A) to clear conceptual space for a way of conceiving of normativity which is neither moral nor empirical, but specifically legal; (B) to prove, via a transcendental argument, that the existence of the normativity of law is a condition on the possibility of our very cognition of legal norms. Some modern theorists, such as Raz, appear to endorse (A) only. They seek to rescue from Kelsen the concept of a "legal point of view," while ignoring his doomed transcendental arguments. Such theorists see the legal point of view as a perspective which we can enter and leave at will, without making moral commitments. But such theorists often offer little to make good on the broken promise of Kelsen's transcendental arguments when it comes to the normativity of law. These contemporary theorists seem not to feel the pressure which Kelsen felt to defend legal normativity in the first place. n71 In that respect, they resemble the positivists whom Kelsen hoped to transcend.
However, once we abandon verificationism, it is no longer obvious that we should welcome such crypto-positivism, either. Verificationism precluded reasoning about morals. Much of the appeal of legal positivism in the twentieth century derived from its promise to make a science of law possible without requiring us to reason about morality. Without verificationism, however, we need no longer rule out reasoning about morals. The burden of proof may have shifted onto those who would deny the susceptibility of morality to reason [*162] and experiment, and who therefore insist on the need for a "pure" theory of law. We might return, in other words, to a unified moral/ legal theory under which, as Kelsen observes, there is "no specific notion of legal validity." n72 Natural law theory beckons us again, at least insofar as it avoids the paradoxes confronted by Kelsen. There may, of course, be other reasons to doubt the susceptibility of morality to reason, but these are no more universally accepted than is verificationism. n73 A group of philosophers commonly known as "error-theorists," for example, contend that ethical (and other normative) propositions are perfectly meaningful, but that there exists no normative "reality" to which they might refer. n74 Hence, such propositions are all false. Whether an error-theoretic alternative to the Pure Theory might be developed has yet to be seen. I, for one, am skeptical. If ethical propositions are all meaningful-but-false, I see no reason to expect that propositions of legal science might be even partially true. The challenge for would-be error-theoretic jurists, as it was for Kelsen, is still to efface the moral realm without eviscerating the legal in the same gesture. As Philip Soper puts it, discussing Kelsen: The positivist's insistence on maintaining his theory's purity forces him to say nothing about either the grounds for or the nature of normative judgments. Yet at the same time the positivist insists that law is a normative system. Insistence on the first position results in a theory that provides neither insider nor outsider with criteria to explain or justify the normative attitude that the second position posits as a characteristic of any legal system. As a result, the second position itself--the insistence that law is normative--begins to appear arbitrary. n75
Indeed, one of Kelsen's enduring insights is that law must somehow possess both a descriptive and a normative component--that the law can be neither obligatory nor cognitive without both components, and that it must be both if it is to be either. This is a crucial demand for legal theory, even if Kelsen's own response disappoints. n76 Put [*163] differently, his idea is that a science of law is impossible unless the normative nature of legal norms can be made to coexist with the descriptively factual nature of the propositions of legal science with which those norms are so closely associated.
I believe the emergence of two significant (and often diametrically opposed) theoretical trends in the last generation attests indirectly to the enduring force of this Kelsenian insight. The one trend is Critical Legal Studies, which we might understand as claiming that a science of law is impossible, since legal norms are not descriptively factual. n77 The other trend is moral realism, n78 some partisans of which argue that all norms (both moral and legal) are factual, and therefore that a science of law is possible. Moral realism is, to this extent, something of a throwback to the moral (as opposed to the legal) dimension of natural law theory. But moral realists increasingly acknowledge the possibility of using their arguments to reinvigorate the legal theory of natural law, as well. Indeed, the influence of moral realism on the legal academy continues to grow, as more of its partisans turn their attention to legal issues. n79
Those theorists who opt to avoid the moral realist camp, yet eschew Critical Legal Studies, should recognize that they are continuing Kelsen's quest. They would do well to attend to the fate of that quest before proceeding.
Many contemporary legal theorists have inherited from Kelsen, among other things, the goal of avoiding natural law theory without resorting to the cruder forms of legal positivism. Yet they rarely stop to question their hostility to natural law theory itself. I suspect that this hostility often derives, as it did for Kelsen, from a lingering, if [*164] tacit, commitment to verificationism. Innocuous as this commitment may have appeared to someone with Kelsen's background, it should seem less attractive to theorists in the late twentieth century. Contemporary moral realists have emphasized that moral philosophy has yet to shake off fully the influence of verificationism. n80 It would not be surprising to find similar forces at work, unnoticed, amongst legal philosophers.
I have argued that Kelsen's implicit commitment to verificationism undermines his attempt to formulate a stable "pure" theory of law. Whether a similar commitment will doom all such attempts has yet to be seen. But if my analysis of Kelsen is accurate, then perhaps those theorists who reject natural law out of hand at least ought to reexamine their reasons for doing so
FOOTNOTES:
n1 See Richard Tur, "The Kelsenian Enterprise," in Essays on Kelsen (Richard Tur and William Twining, eds. 1986 n22 See, e.g., "Is Kelsen Really a Kantian?," p. 64 (Kelsen's criterion of propositional truth is "verification by facts"). By contrast, Richard Tur suggests that "Kelsen could not subscribe to the major tenets of logical positivism because of its denial and his affirmation of the signification of the 'ought' . . . ." "The Kelsenian Enterprise," p. 149. Perhaps Tur ought to have said that Kelsen could do so only on pain of incoherence, which is what I shall suggest.
n23 To ask what was Kelsen's primary motivation for separating law and morality is to pose an interesting question of intellectual history. The coercive character of law clearly played a large role. At one point he states that the fundamental difference between law and morals is: law is a coercive order, that is, a normative order that attempts to bring about a certain behavior by attaching to the opposite behavior a socially organized coercive act; whereas morals is a social order without such sanctions. Pure Theory of Law, p. 62.
My argument does not depend on the notion that moral relativism was Kelsen's "dominant" motivation for endorsing separability. He may have been more influenced in this regard by the coercive character of law.
It has long been observed, however, that the issue of the separability of morality and law really encompasses two distinct questions. The first is whether the set of legal norms comprises a superset of the moral norms. The coercive character of law speaks to this issue and renders a negative answer: since all legal norms are coercive, while many moral norms are not, the former set cannot contain the latter. The second question is whether the set of moral norms comprises a superset of the legal norms. The coercive character of law offers no answer to this question. According to many natural law theorists, of course, the answer is "yes." But Kelsen rejects this answer, for reasons which appear rooted in moral relativism. There is no single, exclusive, internally consistent set of moral norms to begin with. Since the set does not exist, the legal norms cannot constitute a subset of it. Thus, the moral and legal spheres are "separable" in both ways: neither necessarily contains all (or any) of the other. My thesis does not rely on the notion that the Vienna Circle directly influenced Kelsen (though this is obviously likely), but rather that ideas such as verificationism, which the logical positivists crystallized and formulated as principles, inform Kelsen's premises, objectives, and approach. n49 "Transcendental Arguments," in Kant on Pure Reason, p. 126. n50 Recall the distinction drawn earlier between the progressive and the regressive versions. The regressive version, which begins with a cognized item of knowledge, is designed to meet the skeptical challenge. It fails. The progressive argument begins with the raw data of consciousness and concludes that a particular category of thought must exist, because only its existence could explain our experience. The progressive version succeeds against the skeptical challenge, but falls to the conventionalist. (Unless, as we shall see, the Kantian invokes verificationism, in which case even the regressive version has a chance to prevail.) See "The Neo-Kantian Dimension of Kelsen's Pure Theory of Law," p. 330 (noting that Kelsen does not intend to meet the skeptical challenge, anyway, and can therefore resort to the regressive version). n54 Typically, this incorporation will simply entail conforming my behavior to the associated legal norm regarding contracts with minors. If I want to avoid entering unenforceable contracts, then my response to verifying the truth-value of legal proposition (C) (as "true") will be to refuse to contract with minors.
